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CARLSON, JUSTICE, FOR THE COURT:
1.  ThePeal River Vdley Water Supply Didrict ("Digrict") was granted summary judgment pursuant
to the Missssppi Tort Claims Act (MTCA) dismissng with prejudice dl daims assarted againgt it by
SandraCockrdll. Cockrdl gppedstheruling of thedrcuit court citing numerous erors. Finding themation
for summary judgment was properly granted in favor of the Didrict, this Court afirms the find judgment

entered by the Circuit Court of Rankin County.

FACTSAND PROCEEDINGSIN THE TRIAL COURT



2. OnJdune 28, 1998, Sandra Cockrdl was arrested for suspicion of driving under the influence of
aoohal by Officer Joey James who was employed as a security patrol officer with the Reservoir Peatrol of
the Pearl River Vdley Waer Supply Didrict. Officer James then trangported Cockrdl to the Resarvoir
Patral office and administered anintoxilyzer tes. The results of the test are not before us; however, we
do know that after the test was administered, Officer James gpologized to Cockrdl for arresting her, and
he asaured her that hewould prepare her pgperwork so that shewould not haveto spend muchtimeinjal.
Asthey wereleaving the Resarvair Patral office, Officer James began asking Cockrdl persond questions
such aswhere she lived, whether she was deting anyone and if she had a boyfriend. Officer James then
asked Cockrdl for her cdl phone number so that he could cdl and check on her. As they were
approaching his patrol car for the trip to the Rankin County jail, Officer Jamesinformed Cockrdl thet she
should beweearing handcuffs; however, hedid not hendeuff Cockrell, and hedlowed her torideinthefront
Sedt of the patral car with him. In route to thejail, Cockrdl became emationd and garted arying. Asshe
was fixing her makeup using the mirror on the sun visor, Officer James pulled his patral car into achurch
parking lot and perked the car. He then pulled Cockrd | towards him in an embrace and began stroking her
back and hair tdling her that things would be fine. Cockrel told Officer James to rdease her, but he
continued to embrace her for gpproximately five minutes before continuing on to the jall.

3. Ondune30, 1998, Cockrdl returned to the Reservoir Patral officeto retrieve her driver'slicense.
Officer James called Cockrdl into his office and discussad her DUI charge with her. As shewas leaving,
Officer James grabbed her from behind, turned her around, pinned both of her arams behind her and pulled
her to his chest. When Officer James bent down to kiss her, she ducked her heed, thus causng Officer
Jamestoingead kissher forehead. When Officer Jamesfindly rdeased Cockrel, she ran out of the door

and drove avay.



4. OnAugud 7, 1998, Cockrdl'satorney, William P. Feetherston, J., wrote aletter to Chief James
Stepp of the Reservair Patral informing him thet Cockrell was considering filing arimind cherges againgt
Officer Jamesand dvil chargesagaing the Reservoir Patral . Officer Jameswasterminated by the Reservoir
Patrol office on October 5, 1998.

B.  On September 22, 1999, Cockrdl filed acomplaint for damages againg the Didtrict dleging thet
on the nights of June 28 and June 30, 1998, Officer James was acting within the course and scope of his
employment with the Didrict and that he acted with reckless disregard for her emaotiond well-being and
sfety. Thiscomplaint wasfiledinthe Circuit Court of the Frst Judicid Didrict of Hinds County; therefore,
the Didrict filed a mation to change venue to Rankin County where the dleged incidents occurred. The
arcuit court entered an Agreed Order For Change of Venue to the Circuit Court of Rankin County.

6.  OnApril 2, 2002, the Digrict filed its mation for summary judgment dleging thet there was no
genuineissue of materid fact regarding Cockrdl's daim of liability. The mation dleged that the conduct
described by Cockrdl was outsde the course and scope of Officer Jamess public employment ashewas
intendingto satisy hislustful urges Cockrd | responded to themation arguing that the misconduct did occur
in the course and soope of Officer Jamess employment with the Digtrict and o that the misconduct did
not reech the leve of acrimind offense such that the Digtrict could be found not ligble under the MTCA.
7. OnNovember 19, 2002, thetrid court entered afind judgment granting the Didrict's motion for
summary judgment and dismissng the complaint with prgudice. Thetrid court found thet the Didtrict could
not be held ligble under the MTCA for the conduct of Officer JJmeswhichwas both crimina and outside
the course and scope of hisemployment. Cockrdl timdy filed her notice of gpped.

DISCUSSION



18.  Summay judgment is granted in caseswherethereisno genuineissue asto any materid fact and
thet the moving party is entitled to a judgment as a mater of law." Miss R. Civ. P. 56(c). This Court
conductsadenovo review to determineif thetrid court properly granted amation for summary judgment.
Danielsv. GNB, Inc., 629 So0.2d 595, 599 (Miss. 1993). "Satutory interpretation is a matter of law
which this court reviewsdenovo.” Wallacev. Town of Raleigh, 815 So.2d 1203, 1206 (Miss. 2002)
(ating Donald v. Amoco Prod. Co., 735 So0.2d 161, 165 (Miss. 1999)). In conducting a de novo
review, the evidence is viewed in alight mogt favorableto the nonmoving party, but, if the evidence shows
that the moving party isentitled to ajudgment asametter of law, then "'summeary judgment should forthwith

beeteredinhisfavor.” Daniels, Inc., 629 So.2d at 599. See also Conrod v. Holder, 825 So.2d 16,

18 (Miss. 2002).

l. WHETHERMISS. CODE ANN. §11-46-13(1), WHICH PROVIDES
THAT CLAIMS UNDER THE MTCA SHOULD BE HEARD
WITHOUT A JURY, ISA VIOLATION OF COCKRELL'SSTATE
CONSTITUTIONAL RIGHTTOATRIAL BY JURY PURSUANT TO
ART. 3,831 0OF THE MISSISSIPPI CONSTITUTION OF 1890.
19.  For thefirg time on gpped, Cockrel argues Miss. Code Ann. § 11-46-13 (Rev. 2002), which
datesthat dl MTCA dams are to be determined without a jury, is unconditutiond. Cockrell bases her
argument on Artide 3, Section 31 of the Mississppi Condtitution which Sates that "[t]he right of trid by
jury shdl remain invidlate, but the legidature may, by enectment, provide thet in dl avil suitstried in the
crcuit and chancery court, nine or more jurors may agree on the verdict and return it astheverdict of the
jury.” Initsmation for summary judgment and in its ord argument before the trid judge, Cockrdl never

argued that this gatute was uncondtitutiond.



110. Thelaw iswdl-established regarding daimsasto the conditutiondity of satutes medefor thefirst

time on gpped.
"We acogpt without hesitation the ordinarily sound principle thet this Court Ststo
review actions of trid courts and that we should undertake consderation of no metter
which has not firg been presented to and decided by thetrid court. We depart from this
premiseonly inunusud drcumdances” Educational Placement Servicesv. Wilson,
487 So.2d 1316, 1320 (Miss 1986). "The law has been well settled that the
conditutiondity of agtatutewill not be conddered unlessthe point isspedificaly pleaded.”
Smith v. Fluor Corp., 514 So.2d 1227, 1232 (Miss. 1987). Furthermore, Rule 24(d)
of the Missssppi Rules of Civil Procedure reguires that proper notice be given to the
Attorney Generd when the condlitutiondity of a datute is chdlenged "to afford him an
opportunity tointerveneand arguethequestion of condtitutiondity.” Miss. R. Civ. P. 24(d).
Barnesv. Singing River Hosp. Sys., 733 So.2d 199, 202-03 (Miss. 1999). See also Pickensyv.
Donaldson, 748 So.2d 684, 691-92 (Miss. 1999). Cockrel's falure to rase the issue of the

conditutiondity of section 11-46-13 beforethetria court and to natify the Attorney Generd resultsinthe
procedurd bar onthisissue. Therefore, we dedineto addressit.
. WHETHER THE TRIAL COURT ERRED IN GRANTING
SUMMARY JUDGMENT TO PEARL RIVER VALLEY WATER
SUPPLY DISTRICT.
11. Cockrdl contendsthereis agenuineissueof materid of fact regarding whether Officer Jameswas
acting in the course and scope of his employment with the Didrict during the incidents which occurred on
the nights of June 28 and June 30, 1998. Cockrd| argues Officer Jamessconduct, athough ingppropriate,
did not riseto theleve of crimind conduct. Cockrel contends Officer Jamessaction of hugging Cockrdl
was dmilar to an officer consoling avictim of acrime Cockrdl does admit thet Officer Jamess action of
kissng her is more difficult to view aswithin the course and scope of hisemployment; however, Cockrel

does not agree that those actions amounted to a arimind act which would preclude a dam under the

MTCA.



f12. The Didrict argues that dthough Officer James acted within the course and soope of his duties
when he arested Cockrdl, hislater conduct, which wasintended to iy hislustful desires wasoutsde
the scope of his employment with it. The Didrict dso contends thet the ingppropriate conduct of Officer
James condtituted Smple assault pursuant to Miss. Code Ann. 8§ 97-3-37 (Rev. 2000).!

113. TheDidrictisagovernmentd entity of the State of Missssppi, asdefined by the M TCA; therefore,
this case was brought pursuant tothe MTCA. SeeMiss Code Ann. 88 11-46-1et seq. PursuanttoMiss
Code Ann. § 11-46-5(1), agovernmentd entity, such asthe Didtrict, can be liable under the MTCA for
the misconduct of its employee if that misconduct occurred while the employee was “acting within the
course and scope of employment.” Miss. Code Ann. 8 11-46-7(7) dates that "it shdl be a rebuttable
presumption that any act or omisson of an employee within the time and at the place of his employment
is within the course and scope of hisemployment.”  However, agovernmentd erttity is not lisble for any
misconduct of itsemployeeswhich occur outs dethe courseand scope of thet employegsemployment such
as conduct which condtitutes "fraud, mdice, libd, dander, defamation or any carimind offense other then
treffic violaions" Miss Code Ann. 88 11-46-5(2) & 11-46-7(2). Therefore, pursuant tothe MTCA, the
Didrict is not lidble nor congdered to have waived immunity and Cockrdl may not recover dameges if
Officer Jamess conduct (1) occurred outsde the course and scope of his employment or (2) condituted

acaimind offensa

! Miss Code Ann. § 97-3-7 defines Smple assault as:

(1) A personisquilty of aImple assault if he (8) atemptsto cause or purposdy, knowingly
or reckledy causes bodily injury to ancther; or (b) negligently causes bodily injury to
another with a deedly wegpon or other means likely to produce deeth or serious bodily
harm; or (C) atempts by physcd menaceto put ancther infear of imminent seriousbodily
harm; and, upon conviction, he shdl be punished by afine of not more then Hve Hundred
Dallars ($500.00) or by imprisonment in the county jail for not more thansix (6) months
or both.



14. "Missssppi law providesthet an activity must bein furtherance of the employer'sbusiness to be
within the scope and course of employment.” L. T. ex rel. Hollins v. City of Jackson, 145 F. Supp.
2d 750, 757 (SD. Miss. 2000) (dting Estate of Brown ex rel Brown v. Pearl River Valley
Opportunity, Inc., 627 So.2d 308 (Miss. 1993)), aff'd mem., 245 F.3d 790 (5th Cir. 2000). To be
within the course and scope of employment, an activity must carry out the employer's purpose of the
employment or bein furtherance of the employer's busness. Seedkem South, Inc. v. Lee, 391 So.2d
990, 995 (Miss. 1980). See also Estate of Brown, 627 So.2d a 311. Therefore, if an employee steps
outdde hisemployer’ s business for some reason which is not rdated to his employment, the rdaionship
between the employee and theemployer "istemporarily sugpended and thisis o 'no matter how short the
time and the [employe] is nat lidble for [the employeg§ acts during such time™ | d. at 311. "An
employed's persond unsanctioned recregtiond endeavors are beyond the course and scope of his
employment."Hollins, 145 F. Supp. 2d & 757. See al so Cook Constr. Co. v. Smith, 397 S0.2d 536,
537 (Miss. 1981).

115.  InHoallins, Officer Kerry Callins, a Jackson Police officer, was on duty when he came upon the
parked car of L.T., aminor, and her boyfriend, who were about to engagein sexud activity. 145 F. Supp.
2d 74. Officer Callinsingructed L. T. to take her boyfriend home, and he would follow her to make sure
shefollowed hisorders 1 d. After L.T. dropped off her boyfriend, Officer Callins continued to follow her
until hepulled L.T. over. | d. Officer Callinsthen indructed L.T. to follow himto his gpartment or dsehe
would inform L.T.'s parents of her activities. | d. L.T. falowed Officer Callinsto hisgpartment wherethey
engaged in sexud adtivity. | d. Upon returning home, L.T. told her parents everything that had happened.

Id. L.T. and her parents filed suit againgt Officer Callins, the City of Jackson and the Westwood



Apatments where Officer Callinslived rent free in return for his servicesasasecurity guard. | d. at 752-
53. After Officer Callinswas dismissad from the case dueto aprocedurd aror, the remaining defendants
moved for summary judgment. | d. & 752. Thedidrict court granted summeary judgment infavor of the City
finding that Officer Callinsacted outdde the course and scope of hisemployment with the Jackson Police
Depatment. 1 d. a 757.

M16. InTichenor v. Roman Catholic Church of the Archdiocese of New Orleans, 32 F.3d
953 (5th Cir. 1994), Tichenor sued the Archdiocese of New Orleansfor damagesthet dlegedly resulted
fromhissexud molesation by aCathalic priest. The Ffth Circuit found that the priest was not acting within
the course and scope of hisemployment. | d. at 959. The Hfth Circuit hed that "smoking marijuena and
engaging in sexud actswith minor boys' in no way furthered the interests of hisemployer. 1 d. a 960.
{17.  The Southern District of Missssppi and the Ffth Circuit, goplying Mississippi law, havehdd that
sexud misconduct fdls outsde the course and scope of employment. There is no question that Officer
James was within the course and scope of hisemployment when hefirg stopped Cockrdl for suspicion of
ariving under the influence of docohal. However, when Officer James diverted from his employment for
persond reasons, hewasno longer acting in thefurtherance of hisemployer'sinterests The Didtrict offered
suffident proof to rebut the presumption thet while the act of its employee occurred during thetime of his
employment, that act did not fadl within the course and scope of his employment. Therefore, the Didrict
cannot be held ligble under the MTCA for the misconduct of Officer James which occurred outside the
course and scope of hisemployment.

118.  Because wefind that Officer Jameswasnot acting within the course and scope of hisemployment
withtheresult thet the Didtrict isnot lisble under the M TCA, we need not addresswhether Officer Jamess

conduct condituted acrimind offense.



CONCLUSION
119.  Thetrid court properly granted summary judgment infavor of the Pearl River Vdley Water Supply
Didrict. Pursuant tothe M TCA, the Didtrict cannot beliablefor an employedsactionswhich occur outsde
the course and scope of employment. Therefore, the judgment of the Circuit Court of Rankin County is
afirmed.
120. AFFIRMED.
PITTMAN, CJ., SMITH AND WALLER, P.JJ., COBB AND DICKINSON, JJ.,

CONCUR. GRAVES, J.,, CONCURS IN RESULT ONLY. EASLEY, J., DISSENTS
WITHOUT SEPARATE WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.



